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The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding the 

hearing, counsel or self-represented parties call the department rendering the decision to request 

argument and to specify the issues to be argued.  Calling counsel or self-represented parties 

requesting argument must advise all other affected counsel and self-represented parties by no later 

than 4:00 p.m. of his or her decision to appear and of the issues to be argued.  Failure to timely advise 

the Court and counsel or self-represented parties will preclude any party from arguing the matter. 

 (Local Rule 3.43(2).)  CourtCall will NOT be used by D18.  Zoom is approved for all hearings except 

Issue Conferences and Trials.  Dept. 18’s telephone number is: (925) 608-1118. 

NOTE:  In order to minimize the risk of miscommunication, Dept. 18 prefers and encourages email 

notification to the department of the request to argue and specification of issues to be argued. 

  Dept. 18’s email address is: dept18@contracosta.courts.ca.gov. 

Submission of Orders After Hearing in Department 18 Cases 

The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. The order 

must include appearances.  If the tentative ruling becomes the Court’s ruling, a copy of the Court’s 

tentative ruling must be attached to the proposed order when submitted to the Court for issuance of 

the order. 

 

Department 18 

 
   

    

1. 9:00 AM CASE NUMBER:  C22-01035 
CASE NAME:  MARIAH BREGER VS. AMERICAN HONDA MOTOR COMPANY INC 
 *HEARING ON MOTION IN RE:  TO COMPEL ARBITRATION  
FILED BY: AMERICAN HONDA MOTOR COMPANY INC 
*TENTATIVE RULING:* 
 
Motion withdrawn. The case management conference is continued to November 8, 2022 at 8:30am.  
 

 

  

    

2. 9:00 AM CASE NUMBER:  C22-01131 
CASE NAME:  VW CREDIT, INC, VS. XAVIER BANKS 
 HEARING IN RE:  APPLICATION FOR WRIT OF POSSESSION  
FILED BY: VW CREDIT, INC, 
*TENTATIVE RULING:* 
 
The hearing is continued to January 9, 2022, at 9am. 
 

 

  
    

3. 9:00 AM CASE NUMBER:  C22-01159 
CASE NAME:  GENEVIEVE CARLON VS.  PROMEDICA HEALTH SYSTEMS, INC. 

mailto:dept18@contracosta.courts.ca.gov
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 *HEARING ON MOTION IN RE:  PREFERENTIAL TRIAL SETTING  
FILED BY: CARLON, GENEVIEVE 
*TENTATIVE RULING:* 
 
The hearing is continued by the Court to October 17, 2022, at 9 am.  
 

 

  

 
    

4. 9:00 AM CASE NUMBER:  C22-01494 
CASE NAME:  APRIL MCKAY VS. FAY SERVICING, LLC 
 HEARING ON DEMURRER TO:  1ST AMENDED COMPLAINT  
FILED BY: FAY SERVICING, LLC 
*TENTATIVE RULING:* 
 
 
Before the Court are (1) Defendants Fay Servicing, LLC; U.S. Bank Trust N.A., as Trustee of LSF8 Master 

Participation Trust (“Defendants”) Demurrer to First Amended Complaint (“FAC”) and (2) Defendants 

Fay Servicing, LLC; U.S. Bank Trust N.A., as Trustee of LSF8 Master Participation Trust’s Motion to 

Strike Portions of the First Amended Complaint. 

The FAC alleges three causes of eight causes of action: violations of Civil Code Sections (1) 2924.11; 

(2) 2923.7; and (3) violation of California Business and Professions Code 17200 et seq., Unfair 

Business Practices (the “UCL”). Defendants allege that the FAC fails to allege facts sufficient to state 

each of the above causes of action, pursuant to California Civil Code 430.10(e). 

For the following reasons, Defendants’ Demurrer is sustained. Plaintiffs are granted leave to amend.   

As the Demurrer is sustained, the motion to strike is denied as moot.  

Defendants’ Request for Judicial Notice ("RJN”) regarding the documents recorded in the Contra 

Costa County Recorder’s Office is granted. (Cal. Evid. Code 452(h); Fontenot v. Wells Fargo Bank, N.A. 

(2011) 198 Cal.App.4th 256, 265.)  

Standard for Demurrer 

“The function of a demurrer is to test the sufficiency of the complaint as a matter of law.” (Holiday 
Matinee, Inc. v. Rambus, Inc. (2004) 118 Cal.App.4th 1413, 1420.) A complaint “is sufficient if it alleges 
ultimate rather than evidentiary facts” (Doe v. City of Los Angeles (2007) 42 Cal.4th 531, 550 (“Doe”)), 
but the plaintiff must set forth the essential facts of his or her case “with reasonable precision and 
with particularity sufficient to acquaint [the] defendant with the nature, source and extent” of the 
plaintiff’s claim. (Doheny Park Terrace Homeowners Assn., Inc. v. Truck Ins. Exchange (2005) 132 
Cal.App.4th 1076, 1099.)  

Legal conclusions are insufficient. (Id. at 1098–99; Doe at 551, fn. 5.) The Court “assume[s] the truth 
of the allegations in the complaint, but do[es] not assume the truth of contentions, deductions, or 
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conclusions of law.” (California Logistics, Inc. v. State of California (2008) 161 Cal.App.4th 242, 247.) A 
demurrer lies only for defects appearing on the face of the complaint or from matters of which the 
court must or may take judicial notice. (CCP 430.40; see Blank v. Kirwan (1985) 39 Cal.3d 311, 318.)  

Factual Allegations 

Plaintiff April McKay is the owner of real property located at 4103 Mount Isabel Road, Antioch, 
California (“Property”). (FAC ¶10.) On December 6, 2021 a Notice of Default was recorded in Contra 
Costa County relating to the Property. (FAC ¶11, RJN Ex. 3.) After determining that a short sale would 
be her best option, on February 18, 2022, Plaintiff submitted a completed Borrower Assistance Form 
indicating Plaintiff would like to short sale her property. (FAC ¶13-14.) Plaintiff recruited real estate 
agent Tom Bell to be her agent to communicate with Defendants. (FAC ¶12-17.)  

On March 31, 2022, Plaintiff received word that her packet was being reviewed by the underwriting 
department and all foreclosure procedures would cease until a determination was made. (FAC ¶18.) 
On April 18, 2022, Plaintiff’s request for a short sale was denied. (FAC ¶19.) Plaintiff was informed she 
had 30-days to appeal the decision. (Ibid.) On May 4, 2022, Plaintiff submitted her appeal 
documentation. (FAC ¶20.) Her appeal was denied on May 26, 2022. (FAC ¶21.) 

On June 6, 2022, Plaintiff notified Defendants that she wanted to accept the Deed in Lieu program, 
and she received an encrypted email with an Authorization to Release Information Form. (FAC ¶22.) 
Plaintiff was unable to open the form. On June 16, 2022, Plaintiff submitted the Authorization to 
Release Information Form. (FAC ¶23.) 

Analysis 

Civil Code Section 2924.11 

Civil Code Section 2924.11(c) provides: “When a borrower accepts an offered first lien loan 
modification or other foreclosure prevention alternative, the mortgage servicer shall provide the 
borrower with a copy of the fully executed loan modification agreement or agreement evidencing the 
foreclosure prevention alternative following receipt of the executed copy from the borrower.” (Cal. 
Civ. Code § 2924.11(c).) Subsection (d) provides, in relevant part, that a mortgagee or authorized 
agent “shall record a rescission of a notice of default or cancel a pending trustee’s sale, if applicable, 
upon the borrower executing a permanent foreclosure prevention alternative. In the case of a short 
sale, the cancellation of the pending trustee’s sale shall occur when the short sale has been approved 
by all parties and proof of funds or financing has been provided to the mortgagee, beneficiary, or 
authorized agent.” (Cal. Civ. Code § 2924.11(d).) 

As Defendants point out, section 2924.11 pertains to what occurs after a mortgage servicer offers, 
and a borrower accepts, a first lien loan modification or other foreclosure prevention alternative. The 
FAC does not allege that Plaintiff was offered any foreclosure prevention alternative, which she 
accepted. The FAC alleges that Plaintiff requested a short sale after the Notice of Default was 
recorded. (FAC ¶13-14.) Once that request was submitted, Defendants informed Plaintiff it would be 
reviewed and all foreclosure proceedings would cease until a determination was made. (FAC ¶18.) 
The request was denied, Plaintiff appealed, and that appeal was also denied. (FAC ¶19-21.) 

Plaintiff then appears to have requested a Deed in Lieu of Foreclosure. (FAC ¶22.) The FAC is unclear 
on the status of that request, but states that the “Deed in Lieu Program acceptance” did not show on 
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Plaintiff’s account as of July 1, 2022. There is no allegation, however, that Plaintiff was ever offered 
the Deed in Lieu Program. It just appears that Plaintiff sought such relief when her request for a short 
sale was denied.  

Plaintiff argues that her allegations would be clearer, except Defendant “sent the Deed in Lieu offer 
documents in an encrypted email that [Plaintiff] was unable to open…” (Opp. at 4:14-16.) Plaintiff 
claims that there was a “clear offer of the Deed in Lieu program by Defendants since they sent the 
paperwork for acceptance to [Plaintiff] twice and then were signed on June 16, 2022,” citing FAC 
¶¶22-23. (Id. at 4:16-18.)  

The FAC does not say that Defendants offered Plaintiff a Deed in Lieu alternative, but instead states 
that the encrypted email contained an “Authorization to Release Information Form” which was 
needed to obtain a title report. (FAC ¶22.) There is no indication that Defendant affirmatively offered 
Plaintiff the Deed in Lieu alternative. If such an offer was made by Defendants, Plaintiff could easily 
allege as such. The FAC contains no such allegation.  

Accordingly, Plaintiff has failed to allege that Defendants offered her a “first lien loan modification or 
other foreclosure prevention alternative,” which she then accepted. As such, Plaintiff has failed to 
alleged a cause of action under Civil Code Section 2924.11. 

Based on the above, Defendants’ demurrer to the first cause of action is sustained. (CCP § 430.10(e).) 
Plaintiff is granted leave to amend.  

 Civil Code § 2923.7  

“When a borrower requests a foreclosure prevention alternative, the mortgage servicer shall 
promptly establish a single point of contact and provide the borrower one or more direct means of 
communication with the single point of contact.” (Cal. Civ. Code § 2923.7(a).) The terms “single point 
of contact” is defined to mean “an individual or team of personnel each of whom has the ability and 
authority to perform the responsibilities” outlined in the statute. (Cal. Civ. Code § 2923.7(e).) These 
include communicating with the borrower regarding the process for applying for an available 
foreclosure prevention alternative and the corresponding deadlines, coordinating receipt of all 
documents received and notifying the borrower of any missing documents, having access to current 
information and being able to inform the borrower of the current status of the foreclosure prevention 
alternative, and having the authority to stop foreclosure proceedings when necessary. (Cal. Civ. Code 
§ 2923.7(b).)  

Plaintiff alleges that there was a violation because she spoke to a number of different persons 
whenever she contacted Defendants. (FAC ¶19.) She also alleges that the single point of contact 
(“SPOC”) didn’t coordinate receipt of all documents and notify her of any missing documents because 
when she called Defendants she needed to speak to different people and “none were knowledgeable 
about the coordination or receipt of documents that Plaintiff” had provided to Defendants. Plaintiff 
also argues that the SPOC failed to timely and accurately inform her of the “current status of the 
foreclosure prevention alternative since Plaintiff has turned in a full and complete application for 
Fay’s Deed in Lieu Program on June 16, 2022 and has yet to hear word about the status of their 
application.” (Opp. at 5:17-20.)  

To begin with, a borrower must allege a ‘material violation of Section … 2923.7” if they are requesting 



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 18 
HEARING DATE:  10/10/2022 

 

 

 

 

injunctive relief and “a trustee’s deed upon sale has not been recorded.” (Cal. Civ. Code 
2924.12(a)(1).) “A material violation is one that affected the borrower’s loan obligations, disrupted 
the borrower’s loan-modification process, or otherwise harmed the borrower.” (Billesbach v. 
Specialized Loan Servicing LLC (2021) 63 Cal.App.5th 830, 838.) 

Here, although Plaintiff alleges that more than one person has worked on her account, this does not 
mean that there is no SPOC – as the statute specifically allows for a “team of personnel.” (Cal. Civ. 
Code § 2923.7(e).) As for those persons not having sufficient information, failed to convey the 
information to Plaintiff, or did not tell her if documents were missing, the FAC alleges that Plaintiff 
was (1) informed when she submitted the wrong form (FAC ¶16-17); (2) informed when her short sale 
request was being reviewed (FAC ¶18); (3) informed that foreclosure proceedings would cease until a 
determination was made (Ibid.); (4) told when her request was denied (FAC ¶19); (5) informed about 
her appeal rights (Ibid.); and (6) informed when her appeal was denied (FAC ¶21.)  

In addition, regarding having authority to stop foreclosure proceedings, the Notice of Default was 
recorded on December 6, 2021. (FAC ¶11, RJN Ex. 3.) On February 18, 2022, Plaintiff submitted a 
completed Borrower Assistance Form indicating Plaintiff would like to short sale her property. (FAC 
¶13-14.) On March 2, 2022, a Notice of Trustee Sale was recorded, setting the sale for April 12, 2022. 
(RJN Ex. 4.) On March 31, 2022, Plaintiff received word that her packet was being reviewed by the 
underwriting department and all foreclosure procedures would cease until a determination was 
made. (FAC ¶18.) That sale never took place, i.e. the foreclosure procedures were ceased. Plaintiff 
appealed the decision, which was denied on May 26, 2022. At some point, a trustee’s sale was again 
set – this time for July 7, 2022. (FAC ¶38.) Plaintiff filed her lawsuit on July 22, 2022. There is no 
mention of the trustee sale having taken place.  

Although it is unclear who stopped the trustee sales from going forward, it is clear someone related 
to Defendant has the authority to stop the foreclosure proceedings and exercised that authority to 
stop the proceedings “when necessary.” (Cal. Civ. Code § 2923.7(b).) The FAC alleges that Plaintiff has 
yet to hear about her application after submitting the Authorization Forms on June 16, 2022. 
However, it is clear that the trustee sale scheduled for July 7, 2022 did not take place. Given the 
above, Plaintiff has failed to plead a “material” violation of Section 2923.7. 

Based on the above, Defendants’ demurrer to the second cause of action is sustained. (CCP § 
430.10(e).) Plaintiff is granted leave to amend.  

California Business and Professions Code § 17200, et seq. 

California’s unfair competition law (“UCL”) prohibits any unlawful, unfair, or fraudulent business act 
or practice. (Bus. & Prof. Code § 17200 et seq.) A claim may be brought under the UCL by a person 
who has suffered injury in fact and has lost money or property as a result of unfair competition. (Cal. 
Bus. & Prof. Code § 17204). To establish standing under the UCL, a plaintiff must (1) establish a loss or 
deprivation of money sufficient to qualify as injury in fact, i.e., economic injury, and (2) show that the 
economic injury was the result of, i.e., caused by, the unfair business practice that is the gravamen of 
the claim. (See Kwikset Corp. v. Superior Court (2011) 51 Cal.4th 310, 337.) 

The FAC alleges that “Defendants’ violations of California Civil Code §§ 2924.11 and 2923.7 et seq. 
constitute unfair business practices in violation of California Business and Professions Code § 17200 et 
seq.” (FAC ¶42.) Plaintiff reiterates that her UCL claim is based on violations of the two above statutes 
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(the basis of her first two causes of action). (Opp. at 6:16-20.) Thus, the FAC and Plaintiff’s opposition 
show that she is reliant upon the unlawful prong of the UCL to support her claim. Specifically, 
violations of Civil Code sections 2924.11 and 2923.7.  

“A practice is unlawful if it violates a predicate law.” (CADC/RADC Venture 2011-1 LLC v. Bradley 
(2015) 235 Cal.App.4th 775, 792-93 citing Cel-Tech Communications, Inc. v. Los Angeles Cellular 
Telephone Co. (1999) 20 Cal.4th 163, 180.) A party cannot, however, “state a violation of the UCL 
under the ‘unlawful prong’ predicated on a violation of [another] statute [when] there were no 
violations” of those other statutes. (Daugherty v. American Honda Motor Co., Inc. 144 Cal.App.4th 
824, 838.) As stated above, Plaintiff has failed to allege any violation of a law, statute, or regulation.  

The FAC also fails to allege or show that any of the alleged acts were ‘unfair,’ nor is fraud alleged. 
Accordingly, the FAC fails to alleges facts to support the UCL cause of action.   

Based on the above, Defendants’ demurrer to the third cause of action is sustained. (CCP § 
430.10(e).) Plaintiff is granted leave to amend.  

As Defendants’ demurrer is sustained in full, Defendants’ motion to strike the damages and attorneys’ 
fees requests are moot. As such, Defendants’ motion to strike is denied as moot. Defendant may 
raise these issues again if Plaintiff files a Second Amended Complaint. 
 

 

  

 
    

5. 9:00 AM CASE NUMBER:  C22-01494 
CASE NAME:  APRIL MCKAY VS. FAY SERVICING, LLC 
 *HEARING ON MOTION IN RE:  TO STRIKE PORTIONS OF 1ST AMENDED COMPLAINT  
FILED BY: FAY SERVICING, LLC 
*TENTATIVE RULING:* 
 
See Line 4. 
 

 

  

 
    

6. 9:00 AM CASE NUMBER:  MSC19-01650 
CASE NAME:  PIPPINS VS WILLIAMS 
 MOTION TO STRIKE  STRIKE PLAINTIFFS' 09/06/2022 SUR-REPLY FILINGSOF AS FOLLOWS: (1) 
PLAINTIFFS' SEPARATE STATEMENT; AND, (2) PLAINTIFFS' SUMMARY OF EVIDENCE  
FILED BY: WILLIAMS, JEREMY D 
*TENTATIVE RULING:* 
 
Off-calendar, based on the Mutual Settlement Agreement filed September 29, 2022.  
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7. 9:00 AM CASE NUMBER:  MSC20-01330 
CASE NAME:  VERONICA HURTADO VS IRENE RODRIGUEZ 
 HEARING ON DEMURRER TO:  DEMURRER TO F.A.C BY SUTTER HEALTH AND SUTTER DELTA 
MEDICAL CENTER  
FILED BY: SUTTER HEALTH 
*TENTATIVE RULING:* 
 
The Demurrer of Defendants Sutter Delta Medical Center, Sutter Health and Sutter Health dba Sutter 

Delta Medical Center (“Sutter Defendants”) to the First Amended Complaint of Plaintiffs Veronica 

Hurtado and Angelo Fuentes, a minor, by and through his guardian ad litem, Diego C. Hurtado, is 

overruled in part and sustained in part, with and without leave to amend. The Sutter Defendants’ 

Motion to Strike Punitive Damages Allegations is granted.  

Background 

Plaintiffs are Veronica Hurtado and Angelo Fuentes, a minor, by and through his guardian ad litem, 

Diego C. Hurtado. Defendants are Sutter Delta Medical Center, Sutter Health, Sutter Health dba Sutter 

Delta Medical Center, and Irene Rodriguez. The action arises from allegations that Rodriguez 

improperly accessed Plaintiffs’ confidential medical information and posted it on social media. 

Rodriguez is alleged to have been acting in the course and scope of her employment for the Sutter 

Defendants at the time. 

In the operative First Amended Complaint (“FAC”), Plaintiffs allege the following causes of action 

against defendants, collectively: (1) negligent supervision; (2) negligent hiring; (3) negligent retention; 

(4) negligent infliction of emotional distress; (5) intentional infliction of emotional distress; (6) 

invasion of privacy – public disclosure of private facts; (7) invasion of privacy – false light; (8) 

defamation –libel; (9) violation of the Confidentiality of Medical Information Act; and (10) violation of 

the Plaintiffs’ rights under the 14th Amendment to the U.S. Constitution. Plaintiffs seek punitive 

damages in the FAC. 

Applicable Legal Standards 

“A demurrer tests the legal sufficiency of the factual allegations in a complaint.” (Redfeam v. Trader 

Joe's Co. (2018) 20 Cal. App. 5th 989, 996.) The Court must determine “whether the complaint alleges 

facts sufficient to state a cause of action or discloses a complete defense.” (Id.) The Court assumes 

“the truth of the properly pleaded factual allegations, facts that reasonably can be inferred from 

those expressly pleaded and matters of which judicial notice has been taken.” (Id.) “A demurrer must 

dispose of an entire cause of action to be sustained.” (Fremont Indem. Co. v. Fremont Gen. Corp. 

(2007) 148 Cal. App. 4th 97, 119.) 

“As a general rule in testing a pleading against a demurrer the facts alleged in the pleading are 

deemed to be true, however improbable they may be,” unless the “complaint contains allegations of 

fact inconsistent with attached documents, or allegations contrary to facts which are judicially 



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 18 
HEARING DATE:  10/10/2022 

 

 

 

 

noticed.” (Del E.Webb Corp. v. Structural Materials Co. (1981) 123 Cal. App. 3d 593, 604.) “The court 

does not, however, assume the truth of contentions, deductions or conclusions of law.” (Aubry v. Tri-

City Hosp. Dist. (1992) 2 Cal. 4th 962, 967.)  

“The court may, upon a motion ... or at any time in its discretion, and upon terms it deems proper: . . . 

[s]trike out any irrelevant, false, or improper matter inserted in any pleading,” (CCP § 436), which 

includes any “demand for judgment requesting relief not supported by the allegations of the 

complaint.” (CCP § 431.10(b).) 

Before filing a demurrer or motion to strike, the moving party is required to meet and confer in 

person or by telephone with the party who has filed the pleading subject to the demurrer and file a 

declaration detailing their meet and confer efforts. (CCP §§ 430.41(a), 435.5.) 

Meet and Confer Compliance and Other Preliminary Matters 

As required by the Code of Civil Procedure, Defendants’ counsel attempted to meet and confer with 

Plaintiffs’ counsel regarding deficiencies in the FAC. (Decl. of Denise Billups-Slone, ¶¶ 3-4; Decl. of 

Paul Borges, ¶¶ 2-3.)  

Rodriguez and the Sutter Defendants filed separate demurrers and motions to strike directed to the 

FAC on August 24, 2022. Plaintiffs initially argued the motions were untimely because, on October 25, 

2021, Judge Baskin ordered defendants to file responsive pleadings no later than the February 24, 

2022 case management conference. (Plf.’s RJN, Exs. 1-3.) However, the Sutter Defendants offer 

evidence in the form of an email from Plaintiffs’ counsel that the parties agreed to mediate and also 

agreed that responsive pleadings would not be due until after the mediation. (Decl. of Denise Billups-

Slone, ¶ 3 and Exs. A, B.) Plaintiffs have not renewed their timeliness arguments on reply. Thus, the 

Court finds that the responsive pleadings were timely filed.  

In opposition, Plaintiffs assert arguments which incorporate facts and documents not included in the 

FAC. The Court’s analysis of this motion involves only those matters contained within the four corners 

of the FAC. Thus, the Court will proceed without discussion or analysis of these extraneous facts and 

documents. 

Analysis of Demurrer  

First Cause of Action for Negligent Supervision, Second Cause of Action for Negligent Hiring, Third 

Cause of Action for Negligent Retention 

The Sutter Defendants demur to the first through third causes of action on grounds that they fail to 

state facts sufficient to constitute a cause of action. The Court agrees. 

Establishing a claim for negligent hiring, retention and supervision requires proof that an employer 

knew, or should have known, that an employee was unfit or created particular risks that caused the 

alleged injury. (See Phillips v. TLC Plumbing, Inc. (2009) 172 Cal.App.4th 1133, 1139 [“Negligence 

liability will be imposed on an employer if it knew or should have known that hiring (or retaining) the 
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employee created a particular risk or hazard and that particular harm materializes.”]; Z.V. v. County of 

Riverside (2015) 238 Cal.App.4th 889, 902 [“To establish negligent supervision, a plaintiff must show 

that a person in a supervisorial position over the actor had prior knowledge of the actor’s propensity 

to do the bad act.”].)  

As the demurrer notes, the FAC alleges no facts whatsoever to the effect that Rodriguez had a history 

of snooping into medical records of which the Sutter Defendants were aware, or of which they should 

have learned through a reasonable inquiry, when Rodriguez was hired. Nor does it allege any facts 

whatsoever suggesting that the Sutter Defendants failed to supervise Rodriguez in some way that 

could have prevented the violation of their medical privacy. Instead, the allegations are solely a 

boilerplate recitation of ultimate facts with no basis in case-specific facts. 

Plaintiffs offer no argument in opposition to the demurrer to the negligent supervision and negligent 

hiring claims. In response to the demurrer to the negligent retention claim, Plaintiffs contend that 

they cannot know “precisely when or if Defendant Rodriguez was fired” without the benefit of 

discovery. To prevail on their cause of action for negligent retention, Plaintiffs are required to plead 

and prove Sutter’s prior knowledge of Rodriguez’s propensity to access records without authorization 

before Rodriguez accessed their records. Whether Sutter terminated Rodriguez after-the-fact is not 

relevant to Plaintiffs’ negligent retention claim (although it may evidence ratification for purposes of 

punitive damages). 

For these reasons, the demurrer to the first through third causes of action is sustained with leave to 

amend. If Plaintiffs are unable to amend now, but later learn facts during discovery that would 

support an allegation that defendants knew, or should have known, that Rodriguez was unfit or 

created particular risks that caused the alleged injury in this case, they may seek leave to amend. 

Fourth Cause of Action for Negligent Infliction of Emotional Distress 

The Sutter Defendants next demur to the fourth cause of action for negligent infliction of emotional 

distress for failure state facts sufficient to constitute a cause of action. (CCP § 430.10(e).) Specifically, 

they argue the second cause of action for negligent infliction of emotional distress is improper and 

duplicative of the first through third negligence causes of action.  

"[T]here is no independent tort of negligent infliction of emotional distress." (Potter v. Firestone Tire 

& Rubber Co. (1993) 6 Cal.4th 965, 984; see Christensen v. Superior Court (1991) 54 Cal.3d 868, 884; 

Marlene F. v. Affiliated Psychiatric Medical Clinic, Inc. (1989) 48 Cal.3d 583, 588.) 

The demurrer to the fourth cause of action is sustained without leave to amend. As noted, Plaintiffs 

have been given leave to amend their first through third negligence causes of action against the 

Sutter Defendants.  

Fifth Cause of Action for Intentional Infliction of Emotional Distress 

The tort of intentional infliction of emotional distress is comprised of three elements: (1) extreme and 

outrageous conduct by the defendant with the intention of causing, or reckless disregard of the 
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probability of causing, emotional distress; (2) the plaintiff suffered severe or extreme emotional 

distress; and (3) the plaintiffs injuries were actually and proximately caused by the defendant's 

outrageous conduct. (Cochran v. Cochran (1998) 65 Cal.App.4th 488, 494.) 

For conduct to be outrageous, it “must be so extreme as to exceed all bounds of that usually 

tolerated by a civilized community. … [w]hether behavior is extreme and outrageous is a legal 

determination to be made by the court.” (Faunce v. Cate (2013) 222 Cal. App.4th 166, 171.) 

Plaintiffs allege that Rodriguez, in the course and scope of her employment, improperly accessed 

their confidential medical information and disseminated and published the information to third 

parties. These are allegations which, if accepted as true, could show that Rodriguez’s conduct was 

extreme and outrageous. (FAC, p. 8 ¶ IT-1 (1)-(4).)  

A principal who personally engages in no misconduct may be vicariously liable for the tortious act 

committed by an agent within the course and scope of the agency. (Barenborg v. Sigma Alpha Epsilon 

Fraternity (2019) 33 Cal.App.5th 70, 85.) The facts alleged in the FAC do not establish as a matter of 

law that Rodriguez cannot have been acting in the course and scope of her employment when she 

improperly accessed and disclosed the confidential medical information of the plaintiffs. 

Accordingly, the Sutter Defendants’ demurrer to the fifth cause of action is overruled.  

Sixth Cause of Action (Public Disclosure of Private Facts), Seventh Cause of Action (False Light) and 

Eighth Cause of Action (Defamation) 

In support of their sixth through eighth causes of action, Plaintiffs allege that Rodriguez publicly 

disclosed their confidential medical information by posting it on social media on July 17, 2018. 

Defendants demur to these causes of action on statute of limitations and other grounds. 

The statute of limitations for defamation is one year from the date the cause of action accrues. (CCP § 

340, subd. (c); Shively v. Bozanich (2003) 31 Cal. 4th 1230, 1246). A cause of action for defamation 

generally accrues at the time the defamatory statement is “published.” (Id. at 1247). Publication 

occurs “when the defendant communicates the defamatory statement to a person other than the 

person being defamed.” (Id.). The one-year statute of limitations for libel and slander (CCP §§ 335, 

340(c)) is also applicable to claims for invasion of privacy. (See Wiener v. Superior Court (1976) 58 

Cal.App.3d 525.) 

This case was filed on July 17, 2020. To the extent that any defamation or privacy claim is based on 

statements before July 17, 2019, it is barred, unless some exception to the general rule of accrual 

applies.  

Here, no facts supporting such an exception are alleged. Further, Plaintiffs do not argue that they 

could amend to state timely claims. Thus,  the Sutter Defendants’ demurrers to the sixth through 

eighth causes of action are sustained without leave to amend.  

Ninth Cause of Action for Violation of the CMIA 
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The Sutter Defendants argue that under the CMIA, there is no private right of  action for a “knowing 

and willful disclosure,” such as Rodriguez’s disclosure in this case, citing to Civ.C. §§ 56.36(c)(2)(B) and 

56.36(f)(1). The Sutter Defendants further argue that, to the extent they satisfy the requirements in 

section 56.36(e)(2), they are entitled to an affirmative defense preventing an award for nominal 

damages. (Civ. Code § 56.36(e).) 

The Sutter Defendants’ demurrer is sustained with leave to amend for Plaintiffs to allege how the 

Sutter Defendants breached any duties under the CMIA with respect to their protected health 

information. Plaintiffs do not cite any specific section of the CMIA or describe how the Sutter 

Defendants violated any standards imposed by the statute.  

Tenth Cause of Action for Civil Rights Violation 

Plaintiffs allege in their tenth cause of action that defendants’ actions infringed on their rights 

secured by the Fourteenth Amendment, which protects persons from being deprived of “life, liberty, 

or property, without due process of law.” (U.S. Const. Amend. XIV, § 1.) 

A plaintiff has no cause of action directly under the United States Constitution and, instead, must 

pursue relief under 42 U.S.C. § 1983 with respect to the asserted violation of his constitutional rights. 

(Azul-Pacifico, Inc. v. City of Los Angeles (9th Cir. 1992) 973 F.2d 704, 705.)  

42 U.S.C. section 1983 imposes liability on “Every person who, under color of any statute, ordinance, 

regulation, custom, or usage... subjects, or causes to be subjected, any citizen of the United States... 

the deprivation of any rights, privileges, or immunities secured by the Constitution and laws.” (42 

U.S.C. § 1983.) 

Plaintiffs do not allege facts showing that defendants are state actors or acting under color of law. 

(See Robbins v. Hamburger Home for Girls (1995) 32 Cal.App.4th 671, 683.) Plaintiffs concede the 

incurable nature of this defect. Accordingly, the demurrer to the tenth cause of action is sustained 

without leave to amend. 

The Minor Plaintiff’s Capacity to Sue 

“When a minor, a person who lacks legal capacity to make decisions, or a person for whom a 

conservator has been appointed is a party, that person shall appear either by a guardian or 

conservator of the estate or by a guardian ad litem appointed by the court in which the action or 

proceeding is pending, or by a judge thereof, in each case.” (CCP § 372, subd. (a)(1).)  

On July 24, 2020, the Court appointed Diego C. Hurtado as guardian ad litem for the minor plaintiff 

Angelo Fuentes. The later-filed FAC does not indicate that Mr.  Hurtado is acting as guardian ad litem 

for the minor.  

Defendants’ special demurrer is therefore sustained with leave to amend. In any amended complaint 

Plaintiffs file, the minor plaintiff shall appear by Diego C. Hurtado, or another guardian ad litem 

appointed by the Court.  
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Analysis of Motion to Strike  

Under Civil Code section 3294(a), exemplary and punitive damages may only be sought by a 

complainant where it may be proven “by clear and convincing evidence that the defendant has been 

guilty of oppression, fraud, or malice.” “In order to survive a motion to strike an allegation of punitive 

damages, the ultimate facts showing an entitlement to such relief must be pled by a plaintiff.” 

(Clauson v. Sup. Ct. (1998) 67 Cal.App.4th 1253, 1255 [internal citations omitted].) 

In addition, under Civil Code section 3294(b), in order to receive punitive damages against an entity 

defendant, such as the moving defendants here, a plaintiff must prove that a corporate officer, 

director, or managing agent of the entity either committed, approved, or ratified the malicious, 

oppressive, or fraudulent act such that the action constituted the equivalent of corporate policy. (See 

White v. Ultramar, Inc. (1999) 21 Cal. 4th 563, 570-576.) The requirement of authorization or 

ratification by a “managing agent" in Civil Code section 3294(b) has been judicially interpreted as 

implying that the relevant employee “exercised substantial discretionary authority over decisions that 

ultimately determine corporate policy.” (Id. at 575.) It refers to employees who determine “formal 

policies that affect a substantial portion of the company and that are the type likely to come to the 

attention of corporate leadership [,]” employees who exercise the “sort of broad authority that 

justifies punishing an entire company for an otherwise isolated act of oppression, fraud, or malice.” 

(Roby v. McKesson Corp. (2009) 47 Cal. 4th 686, 715.) In the context of a series of corporate actions 

and decisions, as distinguished from an isolated act, “[i]t is enough if the evidence permits a clear and 

convincing inference that within the corporate hierarchy authorized persons acted despicably in 

'willful and conscious disregard of the rights or safety of others.” (Romo v. Ford Motor Co. (Romo I) 

(2002) 99 Cal.App.4th 1115, 1140-1141, [cert. granted, judg. vacated, and cause remanded on other 

grounds].) When a series of corporate actions and decisions is relevant, plaintiffs need to adequately 

allege “information in the possession of the corporation and the structure of management 

decisionmaking that permits an inference that the information in fact moved upward to a point 

where corporate policy was formulated.” (Id. at p. 1141.) 

Here, plaintiffs present no allegations in their FAC to satisfy the entity requirements of Civil Code 

section 3294(b). Plaintiffs appear to argue that allegations such as “Defendants…were negligent in 

their supervision of …Rodriguez by failing to reasonably control or monitor her actions as an 

employee,” “Defendants …failed to conduct an adequate investigation of …Rodriguez,” and 

“Defendants …were negligent in maintaining…Rodriguez’s employment for any period beyond 

learning that she created a risk of harm to third parties” (FAC, pp. 4-6) are sufficient to support an 

allegation of punitive damages. Such is not the case. These are garden variety negligence claims. The 

FAC fails to allege that an officer, director, or managing agent of defendants authorized or ratified 

Rodriguez’s conduct. Plaintiffs do not make any factual allegation regarding a single individual who 

might be an “officer, director, or managing agent” of the Sutter Defendants, or any specific action 

that such unidentified person might have “authorized or ratified” anything that would infer the 

defendant entities adopted despicable or malicious acts, or acts that would allow an inference of 

nefarious corporate policy. 
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As presently alleged, the allegations of the FAC are insufficient to meet the requirements of Civil Code 

section 3294(b). (Cf. Williams v. Beechnut Nutrition Corp. (1986) 185 Cal.App.3d 135, 139 [stating that 

a complaint must be clear enough for the defendant to appropriately respond to the allegations].) On 

this ground, the motion to strike is granted, albeit with leave to amend. (See Angle M. v. Sup. Ct. 

(1995) 37 Cal.App.4th 1217, 1227 [“Liberality in permitting amendment is the rule, if a fair 

opportunity to correct has not been given.”].) 

In light of this conclusion, the Court does not address the Sutter Defendants’ argument that in seeking 

punitive damages, Plaintiffs were required to comply with CCP section 425.13, which governs a claim 

for punitive damages in an action arising out of the professional negligence of a health care provider, 

except to note that Rodriguez is not alleged to have accessed and published Plaintiffs’ protected 

health information in her capacity as a health care provider. (Central Pathology Service Med. Clinic, 

Inc. v. Superior Ct. (1992) 3 Cal.4th 181, 191-193.)  

Order 

The Court orders as follows on the Sutter Defendants’ Demurrer and Motion to Strike: 

(1) Demurrers to the first through third causes of action alleging negligent hiring, supervision and 
retention are sustained, with leave to amend. 

(2) The demurrer to the fourth cause of action alleging negligent infliction of emotional distress is 
sustained, without leave to amend. 

(3) The demurrer to the fifth cause of action alleging intentional infliction of emotional distress is 
overruled. 

(4) The demurrers to the sixth through night cause of action alleging privacy violations and 
defamation are sustained, without leave to amend. 

(5) The demurrer to the ninth cause of action alleging a violation of the California Confidentiality 
of Medical Information Act is sustained with leave to amend. 

(6) The demurrer to the tenth cause of action alleging a violation of Plaintiffs’ Fourteenth 
Amendment rights is sustained, without leave to amend. 

(7) The special demurrer challenging minor Angelo Fuentes’s capacity to sue is sustained, with 
leave to amend.  

(8) The motion to strike punitive damages allegations is granted, with leave to amend. 
Accordingly, the following language is stricken from the FAC in regard to the moving defendants, with 
leave to amend:  

Page 3, line 14(a)(2), which states: “punitive damages.” 

Page 4, paragraph 3, which states “including punitive damages.” 

Page 5, paragraph 6, which states “including punitive damages.” 

Page 6, paragraph 3, which states “including punitive damages.” 
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(9) Plaintiffs shall have 21 days from the date of this order in which to file and serve an amended 

complaint. Defendants shall have 21 days after service of the amended complaint in which to 

respond.  
 

  

 
    

8. 9:00 AM CASE NUMBER:  MSC20-01330 
CASE NAME:  VERONICA HURTADO VS IRENE RODRIGUEZ 
 *HEARING ON MOTION IN RE:  MOTION STRIKE PORTIONS OF F.A.C FILED ON 8/24/22 BY SUTTER 
HEALTH AND SUTTER DELTA MEDICAL CENTER  
FILED BY: SUTTER HEALTH 
*TENTATIVE RULING:* 
 
Please see Line 7. 
 

 

  

 
    

9. 9:00 AM CASE NUMBER:  MSC20-01330 
CASE NAME:  VERONICA HURTADO VS IRENE RODRIGUEZ 
 HEARING ON DEMURRER TO:  DEMURRER TO F.A.C FILED BY IRENE RODRIGUEZ ON 8/24/22  
FILED BY: RODRIGUEZ, IRENE 
*TENTATIVE RULING:* 
 
Defendant Irene Rodriguez’s Demurrer to the First Amended Complaint of Plaintiffs Veronica Hurtado 

and Angelo Fuentes, a minor, by and through his guardian ad litem, Diego C. Hurtado, is overruled in 

part and sustained in part, with and without leave to amend. Defendant Rodriguez’s Motion to 

Strike is denied.   

Background 

Plaintiffs are Veronica Hurtado and Angelo Fuentes, a minor, by and through his guardian ad litem, 

Diego C. Hurtado. Defendants are Sutter Delta Medical Center, Sutter Health, Sutter Health dba Sutter 

Delta Medical Center, and Irene Rodriguez. The action arises from allegations that Rodriguez 

improperly accessed Plaintiffs’ confidential medical information and posted it on social media. 

Rodriguez is alleged to have been acting in the course and scope of her employment for the Sutter 

Defendants at the time. 

In the operative FAC, Plaintiffs allege the following causes of action against the defendants, 

collectively: (1) negligent supervision; (2) negligent hiring; (3) negligent retention; (4) negligent 

infliction of emotional distress; (5) intentional infliction of emotional distress; (6) invasion of privacy – 

public disclosure of private facts; (7) invasion of privacy – false light; (8) defamation –libel; (9) 

violation of the Confidentiality of Medical Information Act; and (10) violation of the Plaintiffs’ rights 
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under the 14th Amendment to the U.S. Constitution. Plaintiffs seek punitive damages in the FAC. 

Applicable Legal Standards 

“A demurrer tests the legal sufficiency of the factual allegations in a complaint.” (Redfeam v. Trader 

Joe's Co. (2018) 20 Cal. App. 5th 989, 996.) The Court must determine “whether the complaint alleges 

facts sufficient to state a cause of action or discloses a complete defense.” (Id.) The Court assumes 

“the truth of the properly pleaded factual allegations, facts that reasonably can be inferred from 

those expressly pleaded and matters of which judicial notice has been taken.” (Id.) “A demurrer must 

dispose of an entire cause of action to be sustained.” (Fremont Indem. Co. v. Fremont Gen. Corp. 

(2007) 148 Cal. App. 4th 97, 119.) 

“As a general rule in testing a pleading against a demurrer the facts alleged in the pleading are 

deemed to be true, however improbable they may be,” unless the “complaint contains allegations of 

fact inconsistent with attached documents, or allegations contrary to facts which are judicially 

noticed.” (Del E.Webb Corp. v. Structural Materials Co. (1981) 123 Cal. App. 3d 593, 604.) “The court 

does not, however, assume the truth of contentions, deductions or conclusions of law.” (Aubry v. Tri-

City Hosp. Dist. (1992) 2 Cal. 4th 962, 967.)  

“The court may, upon a motion ... or at any time in its discretion, and upon terms it deems proper: . . . 

[s]trike out any irrelevant, false, or improper matter inserted in any pleading,” (CCP § 436), which 

includes any “demand for judgment requesting relief not supported by the allegations of the 

complaint.” (CCP § 431.10(b).) 

Before filing a demurrer or motion to strike, the moving party shall meet and confer in person or by 

telephone with the party who has filed the pleading subject to the demurrer and file a declaration 

detailing their meet and confer efforts. (CCP §§ 430.41(a), 435.5.) 

Meet and Confer Compliance and Other Preliminary Matters 

As required by the Code of Civil Procedure, Defendants’ counsel attempted to meet and confer with 

Plaintiff’s counsel regarding deficiencies in the FAC. (Decl. of Denise Billups-Slone, ¶¶ 3-4; Decl. of 

Paul Borges, ¶¶ 2-3.)  

Rodriguez and the Sutter Defendants filed separate demurrers and motions to strike directed to the 

FAC on August 24, 2022. Plaintiffs initially argued the motions were untimely because, on October 25, 

2021, Judge Baskin ordered defendants to file responsive pleadings no later than the February 24, 

2022 case management conference. (Plf.’s RJN, Exs. 1-3.) However, the Sutter Defendants offer 

evidence in the form of an email from Plaintiffs’ counsel that the parties agreed to mediate and also 

agreed that responsive pleadings would not be due until after the mediation. (Decl. of Denise Billups-

Slone, ¶ 3 and Exs. A, B.) Plaintiffs have not renewed their timeliness arguments on reply. Thus, the 

Court finds the responsive pleadings were timely filed.  

In opposition, Plaintiffs assert arguments which incorporate facts and documents not included in the 

FAC. The Court’s analysis of this motion involves only those matters contained within the four corners 
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of the FAC. Thus, the Court will proceed without discussion or analysis of these extraneous facts and 

documents. 

Analysis of Demurrer 

First Cause of Action for Negligent Supervision, Second Cause of Action for Negligent Hiring, Third 

Cause of Action for Negligent Retention 

Rodriguez demurs to the first through third causes of action on grounds that they fail to state facts 

sufficient to constitute a cause of action against her. The Court agrees. 

Establishing a claim for negligent hiring, retention and supervision requires proof that an employer 

knew, or should have known, that an employee was unfit or created particular risks that caused the 

alleged injury. (See Phillips v. TLC Plumbing, Inc. (2009) 172 Cal.App.4th 1133, 1139.) 

Rodriguez argues that her inclusion as a defendant on the first through third causes of action is 

improper because: (1) she cannot be the employee and responsible for her own training, supervision 

or retention, and (2) she is not alleged to have hired, trained, supervised, or retained anyone else in 

the course of his employment.  

The first through third causes of action fail to state cognizable claims against Rodriguez and Plaintiffs 

do not argue otherwise. Accordingly, the demurrers to the first through third causes of action are 

sustained without leave to amend.    

Fourth Cause of Action for Negligent Infliction of Emotional Distress 

Rodriguez demurs to the FACs fourth cause of action for negligent infliction of emotional distress for 

failure state facts sufficient to constitute a cause of action. (CCP § 430.10(e).)  

"[T]here is no independent tort of negligent infliction of emotional distress." (Potter v. Firestone Tire 

& Rubber Co. (1993) 6 Cal.4th 965, 984; see Christensen v. Superior Court (1991) 54 Cal.3d 868, 884; 

Marlene F. v. Affiliated Psychiatric Medical Clinic, Inc. (1989) 48 Cal.3d 583, 588.) 

The demurrer to the fourth cause of action is sustained, without leave to amend.  

Fifth Cause of Action for Intentional Infliction of Emotional Distress 

The tort of intentional infliction of emotional distress is comprised of three elements: (1) extreme and 

outrageous conduct by the defendant with the intention of causing, or reckless disregard of the 

probability of causing, emotional distress; (2) the plaintiff suffered severe or extreme emotional 

distress; and (3) the plaintiffs injuries were actually and proximately caused by the defendant's 

outrageous conduct. (Cochran v. Cochran (1998) 65 Cal.App.4th 488, 494.) 

For conduct to be outrageous, it “must be so extreme as to exceed all bounds of that usually 

tolerated by a civilized community. … [w]hether behavior is extreme and outrageous is a legal 

determination to be made by the court.” (Faunce v. Cate (2013) 222 Cal. App.4th 166, 171.) 
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Plaintiffs allege that Rodriguez, in the course and scope of her employment, improperly accessed 

their confidential medical information and disseminated and published the information to third 

parties. These are allegations which, if accepted as true, could show that Rodriguez’s conduct was 

extreme and outrageous. (FAC, p. 8 ¶ IT-1 (1)-(4).)  

Accordingly, Rodriguez’s demurrer to the fifth cause of action is overruled.  

Sixth Cause of Action (Public Disclosure of Private Facts), Seventh Cause of Action (False Light) and 

Eighth Cause of Action (Defamation) 

In support of their sixth through eighth causes of action, Plaintiffs allege that Rodriguez publicly 

disclosed their confidential medical information by posting it on social media on July 17, 2018. 

Rodriguez demurs to these causes of action on statute of limitations and other grounds. The court 

agrees that the FAC shows that these claims are barred. Thus, the Court does not reach defendant’s 

remaining arguments. 

The statute of limitations for defamation is one year from the date the cause of action accrues. (CCP § 

340, subd. (c); Shively v. Bozanich (2003) 31 Cal. 4th 1230, 1246). A cause of action for defamation 

generally accrues at the time the defamatory statement is “published.” (Id. at 1247). Publication 

occurs “when the defendant communicates the defamatory statement to a person other than the 

person being defamed.” (Id.). The one-year statute of limitations for libel and slander (CCP, §§ 335, 

340(c)) is applicable to claims for invasion of privacy. (See Wiener v. Superior Court (1976) 58 

Cal.App.3d 525.) 

This case was filed on July 17, 2020. To the extent that any defamation or privacy/false light cause of 

action is based on statements before July 17, 2019, it is barred, unless some exception to the general 

rule of accrual applies. No facts supporting an such exception are alleged. Further, Plaintiffs have not 

argued that they could amend to state timely claims.  

Rodriguez’s demurrers to the sixth through eighth causes of action are sustained, without leave to 

amend. 

Ninth Cause of Action for Violation of the CMIA 

Civil Code §56.05(i) defines “medical information” as “any individually identifiable information” about 

a patient's medical history, condition or treatment. To be "individually identifiable," the information 

has to include or contain "any element of personal identifying information sufficient to allow 

identification of the individual" when taken "alone or in combination with other publicly available 

information."  

Rodriguez notes that while Plaintiffs have alleged that she unlawfully disclosed their confidential 

medical information they have not specifically alleged that Rodriguez disclosed information that was 

“individually identifiable” and therefore do not state a cause of action.  

The demurrer on the basis of this argument is overruled. Plaintiffs have alleged that on July 17, 2018, 
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Sutter “confirmed that Plaintiffs’ confidential medical information had been accessed, including 

notes, problem list, reports, record of office visits, diagnoses, lab and radiology test results.” Plaintiffs 

further allege that “after the wrongful and unauthorized viewing and acquisition of the medical 

information, Defendant Rodriguez published to third persons by use of her social media the 

information received….” (FAC, p. 12, ¶ IT-1 (emphasis added).) 

Since Plaintiffs have identified in the FAC records that would clearly include their identifying 

information as those that were accessed, and since they specifically allege, “after the wrongful and 

unauthorized viewing and acquisition of the medical information, Defendant Rodriguez published to 

third persons… the information received,” the Court will not require Plaintiffs to further specifically 

allege that the information disclosed was “individually identifiable” as defined in the CMIA. Plaintiffs 

may do so if they wish in amending the FAC, but they are not required to. 

Rodriguez’s demurrer to ninth cause of action is overruled.  

Tenth Cause of Action for Civil Rights Violation 

Plaintiffs allege in their tenth cause of action that defendants’ actions infringed on their rights 

secured by the Fourteenth Amendment, which protects persons from being deprived of “life, liberty, 

or property, without due process of law.” (U.S. Const. Amend. XIV, § 1.) 

A plaintiff has no cause of action directly under the United States Constitution and, instead, must 

pursue relief under 42 U.S.C. § 1983 with respect to the asserted violation of his constitutional rights. 

(Azul-Pacifico, Inc. v. City of Los Angeles (9th Cir. 1992) 973 F.2d 704, 705.)  

42 U.S.C. section 1983 imposes liability on “Every person who, under color of any statute, ordinance, 

regulation, custom, or usage... subjects, or causes to be subjected, any citizen of the United States... 

the deprivation of any rights, privileges, or immunities secured by the Constitution and laws.” (42 

U.S.C. § 1983.) 

Plaintiffs do not allege facts showing that any defendants are state actors or acting under color of law. 

(See Robbins v. Hamburger Home for Girls (1995) 32 Cal.App.4th 671, 683.) Plaintiffs concede the 

incurable nature of this defect. 

Accordingly, Rodriguez’s demurrer to the tenth cause of action is sustained, without leave to amend. 

The Minor Plaintiff’s Capacity to Sue 

“When a minor, a person who lacks legal capacity to make decisions, or a person for whom a 

conservator has been appointed is a party, that person shall appear either by a guardian or 

conservator of the estate or by a guardian ad litem appointed by the court in which the action or 

proceeding is pending, or by a judge thereof, in each case.”  

On July 24, 2020, the Court appointed Diego C. Hurtado as guardian ad litem for the minor plaintiff 

Angelo Fuentes. The later-filed FAC does not indicate that Mr.  Hurtado is acting as guardian ad litem 
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for the minor.  

Rodriguez’s special demurrer is sustained, with leave to amend. In any amended complaint Plaintiffs 

file, the minor shall appear by Diego C. Hurtado, or another guardian ad litem appointed by this 

Court.  

Analysis - Motion to Strike 

Defendant Irene Rodriguez’s Motion to Strike Portions of the First Amended Complaint is denied, for 

the following reasons. 

Under Civil Code section 3294(a), exemplary and punitive damages may only be sought by a 

complainant where it may be proven “by clear and convincing evidence that the defendant has been 

guilty of oppression, fraud, or malice.” “In order to survive a motion to strike an allegation of punitive 

damages, the ultimate facts showing an entitlement to such relief must be pled by a plaintiff.” 

(Clauson v. Sup. Ct. (1998) 67 Cal.App.4th 1253, 1255 [internal citations omitted].) 

As discussed above, the Court finds that Plaintiffs have sufficiently alleged a claim for intentional 

infliction of emotional distress against Rodriguez. Punitive damages are available for claims of 

intentional infliction of emotional distress. (Spinks v. Equity Residential Briarwood Apartments (2009) 

171 Cal.App.4th 1004, 1055.)  

Accordingly, the motion to strike is denied. 

Order 

The Court orders as follows on Defendant Rodriguez’s Demurrer and Motion to Strike: 

(1) Demurrers to the first through third causes of action alleging negligent hiring, supervision and 
retention are sustained without leave to amend. 

(2) The demurrer to the fourth cause of action alleging negligent infliction of emotional distress is 
sustained without leave to amend. 

(3) The demurrer to the fifth cause of action alleging intentional infliction of emotional distress is 
overruled. 

(4) The demurrers to the sixth through night cause of action alleging privacy violations and 
defamation are sustained without leave to amend. 

(5) The demurrer to the ninth cause of action alleging a violation of the California Confidentiality 
of Medical Information Act is overruled. 

(6) The demurrer to the tenth cause of action alleging a violation of Fourteenth Amendment 
rights is sustained without leave to amend. 

(7) The special demurrer challenging minor Angelo Fuentes’s capacity to sue is sustained with 
leave to amend.  

(8) The motion to strike punitive damages allegations is denied.  
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(9) Plaintiffs shall have 21 days from the date of this order in which to file and serve an amended 
complaint. Defendants shall have 21 days after service of the amended complaint in which to 
respond.  

 
 

  

 
    

10. 9:00 AM CASE NUMBER:  MSC20-01330 
CASE NAME:  VERONICA HURTADO VS IRENE RODRIGUEZ 
 *HEARING ON MOTION IN RE:  MOTION TO STRIKE PORTIONS OF F.A.C FILED BY IRENE RODRIGUEZ 
ON 8/24/22  
FILED BY: RODRIGUEZ, IRENE 
*TENTATIVE RULING:* 
 
Please see Line 9. 
 

 

  

 
    

11. 9:00 AM CASE NUMBER:  MSC21-00120 
CASE NAME:  HANNA VS DIABLO VALLEY CABINETRY, INC. 
 *HEARING ON MOTION IN RE:  NOTICE OF MOTION TO BE RELIEVED AS COUNSEL FILED BY 
EDMOND HANNA - MATTHEW OLIVERI ON 8/24/22  
FILED BY: HANNA, EDMOND 
*TENTATIVE RULING:* 
 
Motion moot. Mr. Oliveri has substituted out as counsel.  
 

 

  

 
    

12. 9:00 AM CASE NUMBER:  MSC21-00120 
CASE NAME:  HANNA VS DIABLO VALLEY CABINETRY, INC. 
 *HEARING ON MOTION IN RE:  NOTICE OF MOTION TO BE RELIEVED AS COUNSEL FILED BY LAILA 
HANNA - MATTHEW OLIVERI ON 8/24/22  
FILED BY: HANNA, LAILA 
*TENTATIVE RULING:* 
 
Motion moot. Mr. Oliveri has substituted out as counsel.  
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13. 9:00 AM CASE NUMBER:  MSC21-00932 
CASE NAME:  MEZA VS ACCESSHEALTHCARE SERVICES & SUPPLIES, LLC 
 *HEARING ON MOTION IN RE:  PROTECTIVE ORDER TO CONDUCT THE DEPOSITION OF DIGNA 
ESPEJO REMOTLEY  
FILED BY: ACCESSHEALTHCARE SERVICES & SUPPLIES, LLC 
*TENTATIVE RULING:* 
 
Defendant’s motion for a protective order to conduct the deposition of Digna Espejo remotely is 
denied. Defendant’s request for sanctions is denied. Plaintiff’s request for sanctions is denied.  
 

 

  

 
    

14. 9:00 AM CASE NUMBER:  MSC21-01297 
CASE NAME:  ALHAMBRA VALLEY VS YAROSLAV BOSTON 
 HEARING ON SUMMARY MOTION  AGAINST PLTFS COMPLAINT  
FILED BY: TRUCK INSURANCE EXCHANGE 
*TENTATIVE RULING:* 
 
Before the Court is Defendant Mid-Century Insurance Company (“Mid-Century”) and Truck Insurance 

Exchange (“Truck”) (collectively, “Defendants”)’s Motion for Summary Judgment or in the Alternative 

for Summary Adjudication (“MSJ”). The MSJ relates to Plaintiff Alhambra Valley Retreat, LLC 

(“Alhambra Valley Retreatt”) and Plaintiff Anthony LoForte, Sr. (“LoForte”) (collectively, “Plaintiffs”)’s 

Complaint for (1) professional negligence, (2) misrepresentation, (3) breach of fiduciary duty, (4) 

concealment, (5) breach of contract, (6) injunctive relief, and (7) declaratory relief. 

Defendants move on the grounds that Defendant Yaroslav Boston (“Boston”) was not acting as agent 

of Mid-Century or Truck when he procured insurance coverage for Plaintiffs’ addiction treatment 

facility with “non-admitted” insurer Western World. Defendants also move on the grounds that 

Defendants had no involvement in procuring the Western World policies, did not make any 

misrepresentations or promises concerning the Western World polices, conceal any information 

concerning the Western World policies, nor did Defendants ever agree to insure Plaintiffs’ facility. 

For the following reasons, the MSJ is granted. 

Evidentiary Objections 

Although a summary judgment motion is not a trial, the evidence submitted to support or oppose the 

motion must meet trial standards. It must be admissible evidence. (CCP § 437c(d).) This means, for 

example, that hearsay is not allowed unless a statutory exception applies. (See DiCola v. White 

Brothers Performance Products, Inc. (2008) 158 Cal.App.4th 666, 680-681; Maltby v. Shook (1955) 131 

Cal.App.2d 349, 352.) Documents must be properly authenticated. (Callahan v. Chatsworth Park, Inc. 

(1962) 204 Cal.App.2d 597, 606.) “Authentication of a writing is required before it may be received in 
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evidence.” (Evid. Code § 1401(a).) 

Here, the entirety of Defendants’ evidence is introduced by the declaration of Steven R. Inouye, 

counsel for Defendants. Plaintiffs object on the grounds that Mr. Inouye’s declaration is insufficient to 

authenticate the attached exhibits. However, as with other facts, the authenticity of a document can 

be established by circumstantial evidence. (Hooked Media Group, Inc. v. Apple Inc. (2020) 55 

Cal.App.5th 323, 338 citing People v. Valdez (2011) 201 Cal.App.4th 1429, 1435.) Several of the 

exhibits in question are “authenticated both by the attorney’s statement that they had been 

produced in discovery and by [its] form, which indicates validity.” (Ibid.) The Court also notes that Mr. 

LoForte references several of the Exhibits in his own declaration. (See, e.g., LoForte Decl. at ¶ 20.) 

Plaintiffs’ objections as to authenticity are overruled.  

Furthermore, the Court need only rule on those objections to evidence that were material to the 

disposition of the MSJ. (See CCP § 437c(q).) The Court rules on the parties’ objections as follows: all of 

Plaintiffs’ objections to the Declaration of Steven Inouye and Exhibits thereto are overruled. 

Legal Standard 

Code of Civil Procedure (“CCP”) §§ 437c(o)(1) and 437c(p)(2) provide the relevant legal standard for 
deciding the MSJ. Section 437c(o)(1) provides, in relevant part: 

A cause of action has no merit if one or more of the elements of the cause of action 
cannot be separately established, even if that element is separately pleaded. 

Section 437c(p)(2) provides, in relevant part: 

A defendant or cross-defendant has met his or her burden of showing that a cause of 
action has no merit if that party has shown that one or more elements of the cause of 
action, even if not separately pleaded, cannot be established, or that there is a 
complete defense to that cause of action. Once the defendant or cross-defendant has 
met that burden, the burden shifts to the plaintiff or cross-complainant to show that 
a triable issue of one or more material facts exists as to the cause of action or a 
defense thereto. The plaintiff or cross-complainant shall not rely upon the mere 
allegations or denials of its pleadings to show that a triable issue of material fact 
exists but, instead, shall set forth the specific facts showing that a triable issue of 
material fact exists as to that cause of action or a defense thereto.  

The party moving for summary judgment has the burden of persuasion to show there is no triable 
issue of material fact and thus it is entitled to judgment as a matter of law. (Aguilar v. Atlantic 
Richfield Co. (2001) 25 Cal.4th 826, 850.) Only if the moving party successfully meets this burden does 
the burden shift to the opposing party to make its own prima facie showing of the existence of a 
triable issue of material fact. (Ibid.; see also Chern v. Bank of America (1976) 15 Cal.3d 866, 873.) The 
scope of the defendant’s initial burden is defined by the pleadings. (See 580 Folsom Assocs. v. 
Prometheus Dev. Co. (1990) 223 Cal.App.3d 1, 18.) 

Factual Background 

Defendant Boston is an insurance agent who entered into an “Agent Appointment Agreement” with 
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several Farmers insurance related entities, including Mid-Century and Truck. (UMF 1.) Under that 
Agreement, Boston agreed to sell insurance exclusively for those insurers unless they did not offer 
certain types of coverage. (UMF 2.)  

Plaintiff Alhambra Valley Retreat is an adult addiction treatment facility located at 77 Quail Lane in 
Martinez, California. (UMF 5.) Alhambra Valley Retreat is owned and managed by Plaintiff LoForte. 
(UMF 6.) Some time in 2018, Plaintiff LoForte requested that Boston obtain insurance coverage for 
this facility. (UMF 7.) Farmers insurance entities, however, do not insure addiction treatment 
facilities. (UMF 8.)  

According to Mr. LoForte, “Mr. Boston told me that Farmers does not insure drug and alcohol 
rehabilitation facilities and that he would get me the coverage from another insurance company. He 
told me he would get help finding a company that would insure [Alhambra Valley Retreat] from 
another insurance agent named Johnny Huang, who he said had contacts with companies other than 
Farmers.” (LoForte Decl. at ¶ 8.) 

Plaintiff executed an application for general liability and professional liability insurance with Western 
World on September 7, 2018. (Defs. App’x of Evid. Ex. C.) On the face of the Application, Western 
World is described as “An AIG Company.” (Id.) It is not materially disputed that Mid-Century and 
Truck have no relationship with Western World. (DMF 13.) 

Plaintiff testifies that Mr. Boston brought him an insurance quotation to sign in early November. 
(LoForte Decl. at ¶ 11.) The heading on the facing page of the quotation reads “Network Brokers 
Insurance Center” and identifies the primary company as “Western World Insurance Company.” The 
quote also lists an endorsement which excludes employment practices liability insurance. (Id.)  

The gravamen of Plaintiffs’ dispute is LoForte’s belief that the insurance he procured for Alhambra 
Valley Retreat would cover claims by employees such as discrimination, harassment and wrongful 
termination. (LoForte Decl. at ¶ 11.) However, employment practices liability insurance was excluded 
from the quote. (Defs. App’x of Evid. Ex. D.) 

Western World issued a policy to LoForte for Alhambra Valley Retreat for the period 11/14/2018 to 
11/14/2019. (Defs. App’x of Evid. Ex. E.) LoForte accepted a renewal quote on November 8, 2019 
(Defs. App’x of Evid. Ex. H), and a renewal policy issued for the period 11/14/2019 to 11/14/2020 
(Defs. App’x of Evid. Ex. L.) 

According to LoForte, he was unaware that he lacked employment-related coverage under his policy 
until he tendered a claim to Western World relating to a wrongful termination lawsuit. (LoForte Decl. 
at ¶ 19.) He also testifies that he tendered a claim to Boston’s errors and omissions insurer that was 
denied “on the ground that the policy excludes claims based on [Boston’s] placement of [Alhambra 
Valley Retreat]’s coverage with a non-Farmers insurer.” (Id. at ¶ 21.) 

Analysis 

The key issue on this MSJ is whether Boston was acting in his capacity as an agent for Farmers at the 
time he sought coverage for Plaintiffs from another insurance company (Western World). Because all 
of Plaintiffs’ claims against Defendants are premised on vicarious liability, if Boston was not acting as 
an agent of Mid-Century or Truck when he secured insurance coverage for Plaintiffs, Defendants can 
have no liability to Plaintiffs.  
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In the insurance industry, business is generated by producers, either agents or brokers. (Krumme v. 
Mercury Ins. Co. (2004) 123 Cal.App.4th 924, 932, fn. 4 (Krumme).) An insurance agent is “a person 
authorized, by and on behalf of an insurer, to transact all classes of insurance other than life, 
disability, or health insurance, on behalf of an admitted insurance company.” (Ins. Code § 31; see § 
1621.) An insurance broker is “a person who, for compensation and on behalf of another person, 
transacts insurance other than life, disability, or health with, but not on behalf of, an insurer.” (Ins. 
Code § 33; see § 1623.) 

“An agent’s primary duty is to represent the insurer in transactions with insurance applicants and 
policyholders.” (Douglas v. Fidelity National Ins. Co. (2014) 229 Cal.App.4th 392, 410 (Douglas).) “In 
contrast, a broker’s primary duty is to represent the applicant/insured, and his or her actions are not 
generally binding on the insurer. ‘Put quite simply, insurance brokers, with no binding authority, are 
not agents of insurance companies, but are rather independent contractors … .’” (Id. at p. 411, italics 
omitted.) 

Defendants argue that the following undisputed facts indicate Boston was not working as a broker for 
Farmers when he secured insurance coverage for Plaintiffs: Boston was unable to procure insurance 
coverage for Plaintiffs’ addiction treatment facility with Mid-Century or Truck because they do not 
insure such facilities (UMF 8) and Boston requested help from a surplus lines broker, Huang of NBIC, 
to find another carrier to insure Plaintiffs’ facility (UMF 9). Additionally, in email exchanges between 
LoForte and Boston following the rejection of LoForte’s tender to Western World, Boston refers to a 
“third party vendor” (Defs. App’x of Evid. Ex. P) and “broker[ing] out your insurance for Alhambra 
Valley Retreat to Network Brokers[.]” (Defs. App’x of Evid. Ex. Q.) 

In opposition, Plaintiffs argue that “[w]hile Boston may have been acting as a broker when he 
procured insurance for Plaintiffs with Western World, that does not preclude a finding that he was 
also acting as an agent for Mid-Century and/or Truck at the time.” (Opp. at 10:1-4 [citing to Maloney 
v. Rhode Island Ins. Co. (1953) 115 Cal.App.2d 238].) 

Maloney is not helpful to Plaintiffs. While true that the status of insurance salespersons as “agents” 
or “brokers” is determined by what they say and do, not by what they are called (Maloney, supra, 115 
Cal.App.2d at p. 244), the undisputed evidence in this case is that Boston was acting as a broker when 
he procured the Western World policy for Plaintiffs. Critically, LoForte acknowledges in his 
declaration that he was informed “Farmers does not insure drug and alcohol rehabilitation facilities 
and that [Boston] would get [him] the coverage from another insurance company.” (LoForte Decl. at 
¶ 8.) He further states that Boston informed him that “he would get help finding a company that 
would insure [Alhambra Valley Retreat] from another insurance agent named Johnny Huang, who he 
said had contacts with companies other than Farmers.” (Id.) The application, quote, and renewal 
documents LoForte executed all identified Western World. (Defs. App’x of Evid. Ex. C, D, and H.) None 
of these actions support a conclusion that Boston was acting as a Farmers agent in procuring the 
Alhambra Valley Retreat policy for LoForte. 

Alternatively, Plaintiffs argue that Boston was an ostensible agent of Farmers when he secured 
insurance for Plaintiffs outside of Farmers. “Ostensible authority is such as a principal, intentionally or 
by want of ordinary care, causes or allows a third person to believe the agent to possess.” (Civ. Code 
§ 2317.) But, ostensible agency must be established through the conduct of the principal and cannot 
be created by the purported agent’s conduct or representations. (Young v. Horizon West, Inc. (2013) 
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220 Cal.App.4th 1122, 1132.) Here, Plaintiffs have not adduced any evidence that either Mid-Century 
or Truck acted in any way to cause LoForte to believe that Boston was acting as their agent when he 
procured an insurance policy with Western World.  

Furthermore, Plaintiffs reliance on Beck v. Arthur Murray, Inc. is inapt. ((1966) 245 Cal.App.2d 976.) In 
Beck, the court found sufficient evidence that a franchisee was the ostensible agent of a franchisor. It 
noted that the franchisee repeatedly used the “Arthur Murray” name in its advertising, mailings, 
phone calls, and contract with the plaintiff. (Id. at p. 979.) The court agreed “that the mere licensing 
of trade names does not create agency relationships either ostensible or actual.” (Id. at p. 981.) 
However, it noted that there was evidence that the plaintiff had, in fact, relied on the belief that she 
was dealing with the nationwide Arthur Murray. (Id. at p. 979.) Critically, in this case, LoForte offered 
testimony that he knew Farmers did not insure drug and alcohol facilities and that Boston would have 
to find him coverage elsewhere. The undisputed evidence that the subject policy was issued by 
Western World also undercuts a conclusion that Boston was acting as an agent for Farmers when he 
procured the policy for Alhambra Valley Retreat. 

Defendants motion for summary judgment is granted. 

 
 

  
    

15. 9:00 AM CASE NUMBER:  MSC21-02296 
CASE NAME:  TALBERT VS CITY OF PITTSURG 
 HEARING ON DEMURRER TO:  PLTFS 1ST AMENDED COMPLAINT  
FILED BY: CITY OF PITTSBURG 
*TENTATIVE RULING:* 
 
Before the Court is a demurrer by defendants to the Plaintiffs' first amended complaint ("FAC"). For 

the reasons set forth, the demurrer is overruled. Defendants shall file their answer the FAC by 

October 24, 2022.  

Factual Background 

Terry Amons was shot and killed on January 12, 2018, in the City of Pittsburg by defendant City of 

Pittsburg Police Officer Dillon Tindall (named in the FAC as "Tindle"). (FAC ¶¶ 11-18.) Pittsburg Police 

Officer Jesus Arellano, also named as a defendant, was present during the encounter between the 

police and Terry Amons at Terry Amons' vehicle. (FAC ¶ 15.)  

The FAC alleges one cause of action for wrongful death based on negligence by Officers Tindall and 

Arellano for which Plaintiffs allege the City of Pittsburg is vicariously liable. Plaintiffs Terrance Amons 

and Terrell Amons are the children of Terry Amons, and Plaintiff Sandra Talbert is his mother.  

Standards Governing Ruling on Demurrer 

In ruling on the demurrer, the Court must accept as true all well-pled factual allegations of the 

complaint, but not legal or factual conclusions or contentions of law. (City of Dinuba v. County of 

Tulare (2007) 41 Cal. 4th 859, 865; Carloss v. County of Alameda (2015) 242 Cal. App.4th 116, 123 
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[citing Blank v. Kirwan (1985) 39 Cal.3d 311, 318]; Julian v. Mission Community Hospital (2017) 11 

Cal.App.5th 360, 374  ["We assume the truth of all properly pleaded facts, but we do not assume the 

truth of contentions, deductions, or conclusions of fact or law. [Citations omitted.]"].) 

In determining whether the FAC states a claim for relief, the Court gives "the complaint a reasonable 

interpretation, reading it as a whole and its parts in their context. [Citation omitted.]” (Evans v. City of 

Berkeley (2006) 38 Cal. 4th 1, 6.) The Court also considers matters of which the Court can properly 

take judicial notice. (Carloss v. County of Alameda, supra, 242 Cal.App.4th at 123; Code Civ. Proc. § 

430.30(a).) "If judicially noticed records of prior litigation show the complaint is barred by collateral 

estoppel, the demurrer may be sustained. [Citations omitted.] " (Groves v. Peterson (2002) 100 

Cal.App.4th 659, 667 [citing Frommhagen v. Board of Supervisors (1987) 197 Cal. App. 3d 1292, 1299.) 

(See also Proctor v. Vishay Intertechnology, Inc. (2013) 213 Cal.App.4th 1258, 1263 [sustaining 

demurrer without leave to amend based on collateral estoppel, finding application of doctrine proper 

even if the Court disagreed with the prior decision].)  

Judicial Notice of Federal Court Pleadings and Orders 

Defendants filed a declaration of counsel in support of their demurrer, with copies of pleadings from 

the federal case filed by Plaintiffs, Amons, et al. v. City of Pittsburg, et al., N.D. Cal. Case No. 4:19-cv-

00301-KAW ("Federal Action") and from the appeal of the District Court's order denying Defendants' 

motion for summary judgment on Plaintiffs' Fourth and Fourteenth Amendment claims, Ninth Circuit 

Docket No. 20-16351 ("Appeal"), including the briefing and the Excerpts of Record ("EOR") in the 

Appeal. Though the Court generally cannot consider declarations or other extrinsic evidence in ruling 

on a demurrer, the Court interprets the Blechman Declaration and the demurrer as a request for 

judicial notice of the records of the Federal Action and Appeal attached to the Blechman Declaration 

as Exhibits A-F. (See Donabedian v. Mercury Ins. Co. (2004) 116 Cal.App.4th 968, 994 [in ruling on 

demurrer, court cannot consider "the substance of declarations, matter not subject to judicial notice, 

or documents judicially noticed but not accepted for the truth of their contents. (Citations 

omitted.)"]; but see Memo. ISO Dem. p. 1, l. 24 [referring to judicially noticed records].)  

Where a party makes a demurrer based on the application of collateral estoppel from a prior action, it 

is appropriate for the Court take judicial notice of the applicable pleadings in the prior action. (Shine 

v. Williams-Sonoma, Inc. (2018) 23 Cal.App.5th 1070, 1076-1077 [in ruling on demurrer, court 

properly took judicial notice of pleadings in prior action including stipulated judgment of dismissal to 

determine the collateral estoppel effect of the prior judgment]; Western Mutual Ins. Co. v. Yamamoto 

(1994) 29 Cal.App.4th 1474, 1485.) There are limits to the scope of judicial notice, however.  

The Court may take judicial notice that the District Court and Ninth Circuit made certain rulings and 

findings on the issues on the Fourth and Fourteenth Amendment claims alleged in Plaintiffs' 

Complaint in the Federal Action for purposes of this Court evaluating the collateral estoppel effect of 

the rulings and the bar against relitigation of issues under the collateral estoppel doctrine, but the 

Court does not take judicial notice of the truth of the findings. (Steed v. Department of Consumer 

Affairs (2012) 204 Cal.App.4th 112, 120 ["Judicial notice is properly taken of the existence of a factual 

finding in another proceeding, but not of the truth of that finding. [Citations omitted.] 'A court may 
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take judicial notice of [another] court's action, but may not use it to prove the truth of the facts found 

and recited. [Citations.]' [Citations omitted, italics in original.]"]; Kilroy v. State of California (2004) 119 

Cal.App.4th 140, 148 ["[F]actual findings in a prior judicial opinion are not a proper subject of judicial 

notice. However, that does not end our inquiry. 'Whether a factual finding is true is a different 

question than whether the truth of that factual finding may or may not be subsequently litigated a 

second time. The doctrines of res judicata and collateral estoppel will, when they apply, serve to bar 

relitigation of a factual dispute even in those instances where the factual dispute was erroneously 

decided in favor of a party who did not testify truthfully.' [Citation omitted.] In other words, even 

though a factual finding in a prior judicial decision may not establish the truth of that fact for 

purposes of judicial notice, the finding itself may be a proper subject of judicial notice if it has a res 

judicata or collateral estoppel effect in a subsequent action.", quoting Sosinsky v. Grant (1992) 6 Cal. 

App. 4th 1548, 1569].)  

Similarly, though the Court generally does not consider extrinsic evidence on demurrer, the Court 

considers the record of the Federal Action and Appeal not for the truth of the contents or to evaluate 

the underlying evidence in the EOR for purposes of fact-finding, but rather for purposes of evaluating 

whether the wrongful death claim is barred by the doctrines of claim preclusion and issue preclusion 

as Defendants contend. The Court also considers facts stated in Plaintiffs' briefs filed in the Federal 

Action and the Appeal, treated as judicially noticeable facts or factual concessions. (Hernandez v. City 

of Pomona (2009) 46 Cal.4th 501, 506 fn. 1 ("Hernandez") [citing among other decisions Evans v. City 

of Berkeley, supra, 38 Cal.4th at 21].) 

Defendants' Citations to Trial Court Orders 

Defendants argue and rely on two trial court orders of other superior courts, Gonzalez v. State (May 

27, 2014), San Mateo Superior Court Case No. CIV 478319, 2014 Cal. Super. LEXIS 24946, and Branch 

v. City of Torrance (September 15, 2021), Los Angeles Superior Court Case No. BC655480, 2021 Cal. 

Super. LEXIS 96229. These decisions are not precedential or citable authority. (Cal. R. Ct. 8.1115(a) 

and (b); Santa Ana Hospital Medical Center v. Belshe (1997) 56 Cal.App.4th 819, 830-831 ["a written 

trial court ruling has no precedential value"].) The Court does not consider those decisions in making 

its ruling. 

Analysis 

The operative allegations of the FAC are that at approximately 11:00 p.m. on January 12, 2018, Terry 

Amons was alone in his vehicle parked in a restaurant parking lot in Pittsburg. (FAC ¶¶ 11, 12.) He was 

in his car alone and not interacting with anyone when the defendant officers arrived, nor did they 

observe him "doing anything illegal" but they contacted him anyway. (FAC ¶¶ 13, 14.) Officer Arellano 

approached his passenger side window, allegedly observed a handgun, and told Terry Amons to put 

his hands on the wheel. (FAC ¶ 15.) Terry Amons complied with Officer Arellano's request. (FAC ¶ 15.) 

Officer Tindall approached the driver's side of the car, opened the driver's side door and told Terry 

Amons to get out of the car. (FAC ¶ 16.)  

The officers did not give directions on how to exit the vehicle or what to do with his hands when 
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exiting and did not warn him they intended to use deadly force. (FAC ¶ 16.) Terry Amons tried to exit 

the vehicle and Officer Tindall shot him multiple times in the back and side, resulting in his death. 

(FAC ¶¶ 17, 18.) Plaintiffs allege Defendants through the two officers proximately caused Terry 

Amons' death by the negligent conduct or negligent failure to act alleged in the preceding allegations. 

(FAC ¶¶ 23, 24.) 

A. General Principles as to the Res Judicata and Collateral Estoppel Effect of Federal Court 

Orders and Judgments 

Federal law governs the preclusive effect of a federal court judgment in a federal case involving a 

federal question. (Semtek International Inc. v. Lockheed Martin Corp. (2001) 531 U.S. 497, 507-508  

("Semtek") [federal law determines preclusive effect of federal court order]; Taylor v. Sturgell (2008) 

553 U.S. 880, 891 ("Taylor".) The Fourth and Fourteenth Amendment claims in Plaintiffs' Complaint in 

the Federal Action were brought in federal court based on federal question jurisdiction, with the state 

law claims subject to District Court's supplemental jurisdiction. (Blechman Decl. Exh. E [EOR pp. 440-

449 - Am. Compl. in Federal Action ¶ 9 (jurisdictional allegations)], and Exh. F (District Court Order of 

Dismissal].)  

1. Claim Preclusion (Res Judicata) 

Defendants cite and rely on City of Simi Valley v. Superior Court (2003) 111 Cal.App.4th 1077, which 

states that when an action is filed in federal court and a defendant asserts the claim preclusion or 

collateral estoppel effect of a final federal judgment on a claim in California state court, "California 

will determine the res judicata effect of the prior federal court judgment on the basis of whether the 

federal and state actions involve the same primary right." Defendants argue that based on the 

California state law "primary rights" theory of evaluating claim preclusion stated in that case, the 

action on Plaintiffs' state law wrongful death cause of action is barred because it involves the same 

"primary right" as the federal claims determined in the Federal Action. (Memo. ISO. Dem. p. 12, ll. 3-

22.)  

The City of Simi Valley decision ignores binding United States Supreme Court precedent on the law 

that governs the determination of the preclusive effect of a federal judgment made on federal claims 

subject to the federal court's federal question jurisdiction. (Semtek, supra, 531 U.S. at 507-508 

[federal law determines preclusive effect of federal court order]; Taylor, supra, 553 U.S. at 891.) The 

Court in Guerrero v. Department of Corrections (2018) 28 Cal.App.5th 1091 ("Guerrero") rejected the 

City of Simi Valley decision on that basis in light of Semtek and Taylor, as well as later California 

authority following those decisions. (Guerrero, supra, 28 Cal.App.5th at 1101-1102; Louie v. BFS Retail 

& Commercial Operations, LLC (2009) 178 Cal.App.4th 1544, 1553-1554 ["[W]here a prior federal 

judgment was based on federal question jurisdiction, the preclusive effect of the prior judgment of a 

federal court is determined by federal law. [Citation omitted.]"]; Butcher v. Truck Ins. Exchange (2000) 

77 Cal.App.4th 1442, 1452 [federal law determines preclusive effect where prior federal judgment 

based on federal question jurisdiction].) (See also Thompson v. Crestbrook Ins. Co. (2022) 81 

Cal.App.5th 115, 125 fn. 5 [distinguishing between federal question cases and federal diversity cases 
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where federal court applied state law].) 

For claim preclusion under federal law to apply, the following criteria must be met: "(1) the same 

parties, or their privies, were involved in the prior litigation, (2) the prior litigation involved the same 

claim or cause of action as the later suit, and (3) the prior litigation was terminated by a final 

judgment on the merits. [Citation omitted.]" (Cent. Delta Water Agency v. United States (9th Cir. 

2002) 306 F.3d 938, 952.) "In determining whether a prior action involved the same 'claim or cause of 

action,' we have held that four factors must be considered. The fourth of the factors, 'whether the 

two suits arise out of the same transactional nucleus of facts,' is the most important. [Citation 

omitted.]" (Id.)  

2. Issue Preclusion 

Under federal law, "Issue preclusion . . . bars 'successive litigation of an issue of fact or law actually 

litigated and resolved in a valid court determination essential to the prior judgment,' even if the issue 

recurs in the context of a different claim. [Citations omitted.]" (Taylor, supra, 553 U.S. at 892.) The 

Ninth Circuit has described the four conditions for collateral estoppel to apply as: " '(1) the issue at 

stake was identical in both proceedings; (2) the issue was actually litigated and decided in the prior 

proceedings; (3) there was a full and fair opportunity to litigate the issue; and (4) the issue was 

necessary to decide the merits.' " (Janjua v. Neufeld (9th Cir. 2019) 933 F.3d 1061, 1065 [quoting 

Oyeniran v. Holder (9th Cir. 2012) 672 F.3d 800, 806, as amended (May 3, 2012)].) The federal courts 

evaluate a number of factors in determining whether collateral estoppel precludes litigation of an 

issue in a subsequent proceeding, including "whether there is a 'substantial overlap between the 

evidence or argument . . . advanced' in both proceedings, whether 'new evidence or argument 

involve[s] the application of the same rule of law' as applied in the earlier decided action, and the 

degree to which the claims advanced in both actions are 'closely related.' [Citation omitted.]" 

(Syverson v. IBM (9th Cir. 2007) 472 F.3d 1072, 1080-1081 [citing and quoting Resolution Trust Corp. v. 

Keating (9th Cir. 1999) 186 F.3d 1110, 1116].)  

California law on collateral estoppel is similar to federal law. The following conditions must be met for 

collateral estoppel to apply under California law: 

First, the issue sought to be precluded from relitigation must be 

identical to that decided in a former proceeding. Second, this issue 

must have been actually litigated in the former proceeding. Third, it 

must have been necessarily decided in the former proceeding. 

Fourth, the decision in the former proceeding must be final and on 

the merits. Finally, the party against whom preclusion is sought must 

be the same as, or in privity with, the party to the former proceeding. 

[Citations omitted.] 

(Lucido v. Sup. Ct. (1990) 51 Cal.3d 335, 341 ("Lucido").) Under Lucido, "[t]he 'identical issue' 

requirement addresses whether 'identical factual allegations' are at stake in the two proceedings, not 

whether the ultimate issues or dispositions are the same. [Citation omitted.]" (Lucido, supra, 51 
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Cal.3d at 342.) (See also Hernandez v. City of Pomona, supra, 46 Cal.4th at 511–512 [same].) 

B. Fourth and Fourteenth Amendment, Qualified Immunity Defense Under Federal Law 

and Negligence in Police Shooting Cases under California Law 

Under federal law, "even if an officer negligently provokes a violent response, that negligent act will 

not transform an otherwise reasonable subsequent use of force into a Fourth Amendment violation." 

(Billington v. Smith (9th Cir. 2002) 292 F.3d 1177, 1190 [emphasis added], abrogated on other 

grounds by County of Los Angeles v. Mendez (2017) 137 S. Ct. 1539.) Under California law, however, 

unlike under federal law, what officers do before a shooting can "show that an otherwise reasonable 

use of deadly force was in fact unreasonable." (Hayes v. County of San Diego (2013) 57 Cal. 4th 622, 

630 ("Hayes").) The consequence of this distinction is that "tactical conduct and decisions preceding 

the use of deadly force" may "give[] rise to negligence liability" if they "show, as part of the totality of 

circumstances, that the use of deadly force was unreasonable." (Id. at 263.) The Court in Hayes 

confirmed the standards for determining whether the officer involved in a shooting was negligent 

under California law is different from the standard under federal law based on a violation of the 

Fourth Amendment, because the "totality of circumstances" considered under federal law does not 

extend to the officers' preshooting conduct. (Id. at 626, 638.) 

C. Application of Res Judicata and Collateral Estoppel Principles 

Defendants argue the wrongful death claim, which is founded on allegations of negligence, is barred 

by the Ninth Circuit's determination in the Appeal that Officer Tindall's use of deadly force was 

"objectively reasonable" and Officer Arellano's use of force was also "objectively reasonable," and 

that Defendants were entitled to summary judgment as a matter of law on the Fourth and Fourteenth 

Amendment claims in the Federal Action. They argue the wrongful death claim is barred under 

principles of both claim preclusion and collateral estoppel. 

It is not clear that the federal standard of "same transactional nucleus of facts" is the same as 

California's primary rights theory. Regardless, this is not a case in which Plaintiffs failed to assert their 

wrongful death claim in the prior Federal Action and now seek to assert the claim after a final 

judgment on the merits in an action in which the claim could have been brought as the claim arose 

out of the same transactional nucleus of facts. Plaintiffs asserted their wrongful death claim along 

with the federal question claims in the same Complaint initiating the Federal Action. While the Ninth 

Circuit's Memorandum resolved in part the merits of the Complaint, the Ninth Circuit explicitly 

declined to address the merits of the state law causes of action and the District Court dismissed those 

claims on non-substantive jurisdictional grounds, not on the merits. (Blechman Decl. Exh. C [Ninth 

Circuit Memorandum Opinion p. 18], and Exh. F [District Court Order of Dismissal].) The wrongful 

death claim was not litigated on the merits to a final judgment, and res judicata does not bar the 

wrongful death action. 

As to collateral estoppel, the parties focus on the "identical issues" requirement. Defendants argue 

that the Ninth Circuit "considered the totality of the circumstances in its de novo review" of the order 

denying summary judgment. (Memo. ISO Dem. p. 11, ll. 19-21.) The Ninth Circuit, however, expressly 
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declined to rule on the state law claims or state law immunities because of the differences between 

the issues that are relevant under California negligence law and the federal Fourth and Fourteenth 

Amendment for unreasonable search and seizures. (Blechman Decl. Exh. C [Ninth Circuit 

Memorandum p. 18], and Exh. F [District Court Order of Dismissal].) The Ninth Circuit explained, "Our 

federal law ruling does not necessarily dictate the outcome on the state-law claims, because the 

district court was wrong in assuming that the applicable state-law standards are identical to the 

federal standards," citing among others Tabares v. City of Huntington Beach (9th Cir. 2021) 988 F.3d 

1119. (Blechman Decl. Exh. C [Ninth Circuit Memorandum p. 17.) The Ninth Circuit continued, 

"Resolution of the state-law claims would thus require us to address additional questions beyond the 

federal qualified-immunity issues, and we lack jurisdiction to do so, in part because the officers do not 

argue that state qualified immunity applies. [Citations omitted.]" (Blechman Decl. Exh. C [Ninth Circuit 

Memorandum p. 17 [emphasis added].)  

Indeed, the Court in Hernandez rejected a similar argument in concluding that the fact evidence of 

the "totality of the circumstances" in an officer-involved shooting was presented to the jury in that 

case did not mean that the jury's determination encompassed a determination that the officers' pre-

shooting conduct was reasonable and not negligent. (Hernandez, supra, 46 Cal.App.4th at 517-518 

and fn. 12.) As the Court explained, the jury's finding the officer did not use excessive force under the 

Fourth Amendment "implies no more than a finding that the shooting itself was reasonable because, 

under the circumstances, the officers reasonably believed Hernandez presented an immediate threat 

to either their own or someone else's safety. . .  . [N]either the jury nor the federal court made a 

finding as to whether all of the officers’ preshooting conduct was itself independently reasonable, i.e., 

not negligent." (Id.) The Court also noted that based on Ninth Circuit law governing the federal claim, 

contrary to California law, liability under the federal statute "may not be based on a finding that the 

officer negligently created a situation in which it was reasonable to use deadly force. [Citation 

omitted.]" (Id. at 518 fn. 12 [citing Billington v. Smith (9th Cir. 2002) 292 F.3d 1177, ,1190].)  

The Court in Hayes considered a police shooting claim filed in federal court asserting both federal 

claims for violation of the decedent's rights under the Fourth Amendment and state law negligence-

based claims. (Id. at 625-626.) The California Supreme Court, on request by the Ninth Circuit, 

confirmed that the California standard for negligence evaluating the totality of the circumstances of a 

police shooting includes preshooting conduct by the officers and is broader than the considerations 

relevant to the Fourth Amendment violation, which more narrowly considers the moment when 

deadly force is used. (Id. at 638, 639.) The Court specifically found the "reasonableness of the 

deputies' preshooting conduct should not be considered in isolation" and instead "should be 

considered as part of the totality of circumstances surrounding the fatal shooting" for purposes of the 

negligence claim under California law. (Id. at 637-638 [italics in original].) The Court rejected the 

approach of "divid[ing] plaintiff's cause of action artificially into a series of decisional moments . . . 

and then to permit plaintiff to litigate each decision in isolation, when each is part of a continuum of 

circumstances surrounding a single use of deadly force by the deputies." (Id.)  

This analysis in Hayes also supports that collateral estoppel does not apply as the wrongful death 

negligence claim under California law allows the trier of fact to consider a broader range of facts 
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under the "totality of circumstances" as part of a continuum of events, which is different from the 

moment of the shooting focus in the federal claims in this case. Defendants' arguments would parse 

Plaintiffs' state law negligence claim into isolated acts of "preshooting" conduct and the shooting 

itself, contrary to California's broader "totality of circumstances" factual evaluation of the shooting 

and the Hayes Court's rejection of any division of the negligence claim into isolated decisional 

moments. Though the duration of the decedent's encounter with the officers in this case was 

admittedly relatively brief, as reflected in Plaintiffs' recitation of the facts in their opposition to the 

motion for summary judgment in the Federal Action and their response brief in the Appeal (Blechman 

Decl. Exh. D [EOR 91-96], Exh. E-2 [Response Brief pp. 6-12].)  

D. Sufficiency of the Negligence Allegations to State A Cause of Action 

Defendants argue that the California preshooting totality of the circumstances and the standard 

under federal law is the same when applied in this case because the preshooting time period was 

short. (Memo. ISO Dem. p. 8, ll. 17-24 [recognizing California negligence law applies a different 

standard from federal law, but arguing the difference does not matter because "there was limited 

time leading to the shooting and no pre-shooting decisions that can be found to be unreasonable 

here], and p. 9, ll. 22-24 ["on this record, there was a very short time period for the lead up to the 

shooting and the officers were lawfully able to contact Amons."].)  

The Court's determination of the sufficiency of the FAC to state the negligence claim is limited to the 

allegations of the FAC and matters properly subject to judicial notice. The Court cannot determine as 

a matter of law based on the facts alleged in the FAC and matters subject to judicial notice, which do 

not include the truth of any factual findings or statements in the Ninth Circuit Memorandum in the 

Federal Action, that the FAC fails to allege facts minimally sufficient to state a claim for wrongful 

death based on negligence, in light of the totality of the facts and circumstances alleged and the 

negligent acts or omissions set forth in the FAC. The Court cannot conclude, despite the brevity of the 

encounter that the totality of the circumstances, taking into account the preshooting circumstances, 

bar the negligence claim as a matter of law based on the California negligence standard.  

E. Immunities 

Defendants' memorandum in support of the demurrer cites two statutes granting public entities 

immunity from liability, Government Code sections 820.2 and 820.4. (Memo. ISO Dem. pp. 14-15.) 

Government Code section 820.4 states, "A public employee is not liable for his act or omission, 

exercising due care, in the execution or enforcement of any law." For the reasons set forth above, the 

determination in the Federal Action that the officers' conduct was "objectively reasonable" for the 

purposes of a Fourth and Fourteenth Amendment claim does not mean that the officers may not have 

been negligent under the broader standard under California law.  

As to the immunity under Government Code section 820.2 for a public employee's discretionary acts 

and the use of force effectuating an arrest under Penal Code section 835a, the Court in Scruggs v. 

Haynes (1967) 252 Cal.App.2d 256, held that immunity provision and Government Code section 835a 

does not shield a police officer from use of excessive force in effectuating an arrest. (Id. at 262, 264-
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268.) Defendants contend that the holding in that case does not apply here because the officers acts 

were "objectively reasonable." Though Defendants may be able to prove that to be the case under 

the totality of circumstances standard applicable under California law on a motion for summary 

judgment or at trial, for the reasons addressed above, that federal "objectively reasonable" 

determination does not foreclose the negligence claim here.  

For the first time in Defendants' reply, Defendants cite California Penal Code sections 25400 and 

25610 allowing a person to be charged for improperly transporting a concealed weapon, authorities 

and argument not raised in the initial pleadings supporting the demurrer. (Reply p. 8.) The Court 

declines to consider these new authorities and argument raised for the first time in the reply.  

 
 

  

 
    

16. 9:00 AM CASE NUMBER:  MSC22-00542 
CASE NAME:  FORD VS FORD MOTOR COMPANY 
 *HEARING ON MOTION IN RE:  MOTION AND MOTION FOR JUDGMENT ON THE PLEADINGS FILED 
BY DEF ON 08/22/22  
FILED BY: PERFORMANCE AUTOMOTIVE GROUP, INC. 
*TENTATIVE RULING:* 
 
Motion withdrawn.  
 

 

  

 
    

17. 9:00 AM CASE NUMBER:  MSN22-0530 
CASE NAME:  KENNIS VS OHIO BUREA OF VITAL STATISTICS, ET AL. 
 HEARING IN RE:  PETITION FOR AMENDMENT OF VITAL RECORDS OR ORDER OF AFFIRMATION IN 
APPLICATION FOR ITALIAN DUAL CITIZENSHIP  
FILED BY: KENNIS, CARLA 
*TENTATIVE RULING:* 
 
The Court affirms that “Savino Russo”, “Savino (Samuel) Russo”, and “Samuel Russo” are all one in the 
same person.  
 

 

  

 


